supplies at the mine, and that these activities   are directly

related to the mining process.  Accordingly, my  prior ruling

and decision in Peabody Coal Company applies in  the instant

case.

Fact of Violation

Inspector Sarke conceded that out of a total distance
of 7.1 miles along the roadway in question, the distance
of inadequate berms comprised only the locations cited in
his citation, namely, 29 feet at one location, and 22 feet
at another, for a total of approximately 50 feet.  The berms
on the remaining portions of the roadway were adequate (Tr. 12} .
He confirmed that the automobile incident of January 1981,
was the first that he was aware of, and in his opinion the
respondent's berm program is outstanding (Tr. 26).

It seems clear to me from the record in this case that
the incident concerning the automobile traveling through the
berm and over the drop-off caught Mr. Sarke's attention and
prompted the issuance of the citation.  This is not an unusual
occurrence, and it is not the first time that MSHA has been
prompted to act after the fact.  However, even though Mr. Sarke
characterizes the incident as an "accident" on the face of
the citation, his testimony is that it was not technically
a reportable "accident" because no one was injured.  He testified
that unless there is an injury, the regulatory definition
of "accident" does not apply, and no formal investigation
was conducted.  The fact that a speeding occupied automobile
went through a berm and became airborne before dropping over
the embankment obviously caused Mr. Sarke to reflect on the
possible inadequacy of the berms and guardrails along the
remaining portions of the roadway.

It is also clear from the record in this case that Mr. Sarke
issued the citation because he found that the berms at two
of the cited locations were less than 22 inches, the mid axle-
height of the largest vehicle which he believed used the roadway
at any given time.  He mechanically applied the 22 inch
"mid axle-height" standard when he issued the citation, and he
abated the citation after the berms were constructed to at
least that height.  Now, the Commission has directed that I
apply a "reasonable prudent man" test to determine whether
the citation is supportable.  In my view, prior to the Commission1 s
remand, Mr. Sarke never heard of such an individual, and MSHA's
promulgation of such "mid axle-height" guidelines are apparently
communicated to the inspectors so as to preclude interference
from any such being.ome initial steps toward repairing the guardrail which had
